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their acceptance to date, and their potential
market penetration.

13. Crosscutting Analytical Assumptions

In selecting values for certain crosscutting
analytical assumptions, DOE expects to con-
tinue relying upon the following sources and
general principles:

(a) Underlying economic assumptions. The
appliance standards analyses will generally
use the same economic growth and develop-
ment assumptions that underlie the most
current Annual Energy Outlook (AEO) pub-
lished by the Energy Information Adminis-
tration (EIA).

(b) Energy price and demand trends. Anal-
yses of the likely impact of appliance stand-
ards on typical users will generally adopt the
mid-range energy price and demand scenario
of the EIA’s most current AEO. The sensi-
tivity of such estimated impacts to possible
variations in future energy prices are likely
to be examined using the EIA’s high and low
energy price scenarios.

(c) Product-specific energy-efficiency trends,
without updated standards. Product specific
energy-efficiency trends will be based on a
combination of the efficiency trends forecast
by the EIA’s residential and commercial de-
mand model of the National Energy Mod-
eling System (NEMS) and product-specific
assessments by DOE and its contractors with
input from interested parties.

(d) Discount rates. For residential and com-
mercial consumers, ranges of three different
real discount rates will be used. For residen-
tial consumers, the mid-range discount rate
will represent DOE’s approximation of the
average financing cost (or opportunity costs
of reduced savings) experienced by typical
consumers. Sensitivity analyses will be per-
formed using discount rates reflecting the
costs more likely to be experienced by resi-
dential consumers with little or no savings
and credit card financing and consumers
with substantial savings. For commercial
users, a mid-range discount rate reflecting
the DOE’s approximation of the average real
rate of return on commercial investment
will be used, with sensitivity analyses being
performed using values indicative of the
range of real rates of return likely to be ex-
perienced by typical commercial businesses.
For national net present value calculations,
DOE would use the Administration’s ap-
proximation of the average real rate of re-
turn on private investment in the U.S. econ-
omy. For manufacturer impacts, DOE plans
to use a range of real discount rates which
are representative of the real rates of return
experienced by typical U.S. manufacturers
affected by the program.

(e) Environmental impacts. The emission
rates of carbon, sulfur oxides and nitrogen
oxides used by DOE to calculate the physical
quantities of emissions likely to be avoided
by candidate standard levels will be based on
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the current average carbon emissions of the
U.S. electric utilities and on the projected
rates of emissions of sulfur and nitrogen ox-
ides. Projected rates of emissions, if avail-
able, will be used for the estimation of any
other environmental impacts. The Depart-
ment will consider the effects of the pro-
posed standards on these emissions in reach-
ing a decision about whether the benefits of
the proposed standards exceed their burdens
but will not determine the monetary value of
these environmental externalities.

14. Deviations, Revisions, and Judicial Review

(a) Deviations. This Appendix specifies pro-
cedures, interpretations and policies for the
development of new or revised energy effi-
ciency standards in considerable detail. As
the approach described in this Appendix is
applied to the development of particular
standards, the Department may find it nec-
essary or appropriate to deviate from these
procedures, interpretations or policies. If the
Department concludes that such deviations
are necessary or appropriate in a particular
situation, DOE will provide interested par-
ties with notice of the deviation and an ex-
planation.

(b) Revisions. If the Department concludes
that changes to the procedures, interpreta-
tions or policies in this Appendix are nec-
essary or appropriate, DOE will provide no-
tice in the FEDERAL REGISTER of modifica-
tions to this Appendix with an accom-
panying explanation. DOE expects to consult
with interested parties prior to any such
modification.

(c) Judicial review. The procedures, inter-
pretations, and policies stated in this Appen-
dix are not intended to establish any new
cause of action or right to judicial review.

[61 FR 36981, July 15, 1996]

Subpart D—Petitions To Exempt
State Regulation From Pre-
emption; Petitions to Withdraw
Exemption of State Regula-
tion

SOURCE: 54 FR 6078, Feb. 7, 1989, unless oth-
erwise noted.

§430.40 Purpose and scope.

(a) This subpart prescribes the proce-
dures to be followed in connection with
petitions requesting a rule that a State
regulation prescribing an energy con-
servation standard, water conservation
standard (in the case of faucets,
showerheads, water closets, and uri-
nals), or other requirement respecting
energy efficiency, energy use, or water
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use (in the case of faucets,
showerheads, water closets, and uri-
nals) of a type (or class) of covered
product not be preempted.

(b) This subpart also prescribes the
procedures to be followed in connection
with petitions to withdraw a rule ex-
empting a State regulation prescribing
an energy conservation standard, water
conservation standard (in the case of
faucets, showerheads, water closets,
and urinals), or other requirement re-
specting energy efficiency, energy use,
or water use (in the case of faucets,
showerheads, water closets, and uri-
nals) of a type (or class) of covered
product.

[63 FR 13318, Mar. 18, 1998]

§430.41 Prescriptions of a rule.

(a) Criteria for exemption from preemp-
tion. Upon petition by a State which
has prescribed an energy conservation
standard, water conservation standard
(in the case of faucets, showerheads,
water closets, and urinals), or other re-
quirement for a type or class of covered
equipment for which a Federal energy
conservation standard or water con-
servation standard is applicable, the
Secretary shall prescribe a rule that
such standard not be preempted if he
determines that the State has estab-
lished by a preponderance of evidence
that such requirement is needed to
meet unusual and compelling State or
local energy interests or water inter-
ests. For the purposes of this section,
the term ‘‘unusual and compelling
State or local energy interests or water
interests” means interests which are
substantially different in nature or
magnitude than those prevailing in the
U.S. generally, and are such that when
evaluated within the context of the
State’s energy plan and forecast, or
water plan and forecast the costs, bene-
fits, burdens, and reliability of energy
savings or water savings resulting from
the State regulation make such regula-
tion preferable or necessary when
measured against the costs, benefits,
burdens, and reliability of alternative
approaches to energy savings or water
savings or production, including reli-
ance on reasonably predictable mar-
ket-induced improvements in effi-
ciency of all equipment subject to the
State regulation. The Secretary may
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not prescribe such a rule if he finds
that interested persons have estab-
lished, by a preponderance of the evi-
dence, that the State’s regulation will
significantly burden manufacturing,
marketing, distribution, sale or serv-
icing of the covered equipment on a na-
tional basis. In determining whether to
make such a finding, the Secretary
shall evaluate all relevant factors in-
cluding: the extent to which the State
regulation will increase manufacturing
or distribution costs of manufacturers,
distributors, and others; the extent to
which the State regulation will dis-
advantage smaller manufacturers, dis-
tributors, or dealers or lessen competi-
tion in the sale of the covered product
in the State; the extent to which the
State regulation would cause a burden
to manufacturers to redesign and
produce the covered product type (or
class), taking into consideration the
extent to which the regulation would
result in a reduction in the current
models, or in the projected availability
of models, that could be shipped on the
effective date of the regulation to the
State and within the U.S., or in the
current or projected sales volume of
the covered product type (or class) in
the State and the U.S.; and the extent
to which the State regulation is likely
to contribute significantly to a pro-
liferation of State appliance efficiency
requirements and the cumulative im-
pact such requirements would have.
The Secretary may not prescribe such
a rule if he finds that such a rule will
result in the unavailability in the
State of any covered product (or class)
of performance characteristics (includ-
ing reliability), features, sizes, capac-
ities, and volumes that are substan-
tially the same as those generally
available in the State at the time of
the Secretary’s finding. The failure of
some classes (or types) to meet this
criterion shall not affect the Sec-
retary’s determination of whether to
prescribe a rule for other classes (or
types).

(1) Requirements of petition for exemp-
tion from preemption. A petition from a
State for a rule for exemption from
preemption shall include the informa-
tion listed in paragraphs (a)(1)@d)
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